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DETAILED ACTION 

• A request for continued examination under 37 CFR 1.114, including tlie 
fee set forth in 37 CFR 1 .17(e), was filed in this application after final 
rejection. Since this application is eligible for continued examination under 
37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) has been timely 
paid, the finality of the previous Office action has been withdrawn pursuant 
to 37 CFR 1.114. Applicant's submission filed on 2/29/2008 has been 
entered. 

• Claims 1-6, 8, 10-15, 17-20, and 22-25 have been amended. 

• Claims 1-25 remain pending. 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1-3, 6-12, and 15-25 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Pub. No. US 2004/0029612 A1 ("Gorsuch") in view of U.S. Patent 
No. 6,898,198 B1 ("Ryan"). 

Regarding claims 1,7-10, 16, 17, 19-21, and 23, 
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Gorsuch discloses scanning a first cliannel from a set of cliannels wlierein tiie 
first channel is associated with a first access point 61 1 A (para. 21 , the step of 
determining wliettier the first wireless communication mode is available is performed by 
passive scanning, such as by detecting a beacon signal); receiving a packet on the first 
channel; determining If the received packet is an informational packet (para. 68, A 
terminal 615, 617 can detect the beacon frame by waiting a minimum period of time 
equal to the beacon intervaf); ending the scanning of the first channel and joining the 
first access point if the received packet is an informational packet (para. 69, 
Alternatively, a terminal such as 615 may actively transmit a probe 
request frame. A wireless LAN base station 611 receiving such a probe request 
frame will respond with a probe response frame. Receipt of the probe response 
frame by the terminal 615 indicates accessibility of tiie wireiess LAN, and tiie 
terminal 615 will use the wireless LAN and bypass the long range network). 

Gorsuch further discloses that the received packet is not an informational packet 
(para. 71 , Yet another alternative is simply to listen for activity on the wireless 
LAN 611). 

Gorsuch still further discloses scanning a second channel from the set of 
channels If said Information Indicates the first channel Is not desirable, wherein the 
second channel Is associated with a second access point (see paras. 16-24, particularly 
paras. 21 and 24; see also paras. 67-71; If no activity is heard, the terminal 615, 617 
assumes that the LAN is not accessible, and uses the long range communication 
system). 
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Gorsuch does not disclose determining information regarding the first channel 
from the received packet. 

Ryan disclosed a method implemented in a node of a wireless network for 
selecting the data rate for sending data to a remote node. The method includes 
receiving a packet from the remote node (claimed first access point), determining a 
measure of signal quality for the received packet; and selecting the data rate for 
communicating to the remote node. In one version, the data rate for communicating to 
the remote node is according to at least the determined signal quality. In another 
version, the measure of signal quality is sent to the remote node so that the remote 
node can communicate at a data rate dependent on the sent measure (Ryan, col. 2, 
lines 17-27). 

It would have been prima facie obvious to one of ordinary skill in the art at the 
time of the invention was made to modify the dual mode data communications of 
Gorsuch to provide an EVM calculator coupled to the receiver to determine 
a measure of the signal quality as taught by Goodall. One skilled in the art would have 
been motivated to make the combination since RSSI (as conventionally used) is not in 
itself a good indicator of signal quality. For example, a high RSSI signal in a strong 
multipath environment, such as in many indoor environments may in fact be signal of 
relatively low quality, albeit of high signal strength (Ryan, col. 1, lines 40-47). 



Regarding claims 2, 11, 18, 22, and 24, 
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Gorsuch does not explicitly disclose that if a factor passes a threshold, 
determining the first channel is not desirable. 

Ryan shows in Table 2 minimum EVM for each rate (col. 2, lines 1-15). 

It would have been prima facie obvious to one of ordinary skill in the art at the 
time of the invention was made to modify the dual mode data communications of 
Gorsuch to provide minimum EVM for each rate as taught by Ryan. One skilled in the 
art would have been motivated to make the combination to ensure signal quality 
between the station and the access point (Ryan, col. 2, lines 17-27). 

Regarding claims 3, 12, and 25, 

Gorsuch does not disclose determining if the number of retries is above a 
threshold. 

Ryan discloses that as the PER increases, the retry rate increases, and 
moreover some packets have to be resent more than once, i.e., some of the retries 
have to be retried, so the effective throughput seen by the user drops. The AP 
dynamically determines the point at which it is better to reduce the data rate, 
which also reduces PER such that the throughput is improved (col. 10, lines 50-55). 

It would have been prima facie obvious to one of ordinary skill in the art at the 
time of the invention was made to modify the dual mode data communications of 
Gorsuch to provide a point at which to stop resending and reduce the data rate as 
taught by Ryan. One skilled in the art would have been motivated to make the 
combination to improve the throughput rate (Ryan, col. 10, lines 53-55). 
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Regarding claims 6 and 15, 

Gorsuch does not explicitly disclose determining if the strength of a signal on the 
first channel is below a threshold. 

Ryan discloses that if the EVM and RSSI indicate both high received signal 
quality and high received signal strength, but the data rate at which the remote node is 
transmitting is relatively low, the local node can inform the remote node that it may 
transmit at a higher data rate (col. 10, lines 23-27). 

It would have been prima facie obvious to one of ordinary skill in the art at the 
time of the invention was made to modify the dual mode data communications of 
Gorsuch to provide RSSI as taught by Ryan. One skilled in the art would have been 
motivated to make the combination in order to inform the remote node that it may 
transmit at a higher data rate (Ryan, col. 10, lines 23-27). 

3. Claims 4 and 13 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Gorsuch in view of Ryan, and further in view of Pub. No. US 2006/0092888 A1 

("Jeong"). 

Regarding claim 4 and 13, 

Gorsuch and Ryan do not disclose determining if the percent of time the first 
channel is busy is above a threshold. 

Jeong shows in fig. 6, determining if the medium is ever busy (para. 46). 

It would have been prima facie obvious to one of ordinary skill in the art at the 
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time of the invention was made to modify the dual mode data communications of 
Gorsuch and the data rate selection method of Ryan to be able to determine a busy 
channel as taught by Jeong. One skilled in the art would have been motivated to make 
the combination to improve the throughput rate (Ryan, col. 10, lines 53-55). 

4. Claims 5 and 14 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Gorsuch in view of Ryan, and further in view of Pub. No. US 2005/0073979 A1 
("Barber"). 

Regarding claim 5 and 14, 

Gorsuch and Ryan do not disclose determining if the number of active stations 
using the first channel is above a threshold. 

Barber discloses that a radio mapping can further be used to promote load 
balancing between access points by causing an overloaded access point to 
disassociate one or more associated users, provided that such users can be "seen" or 
identified and therefore picked up by another nearby access point. The CCC can 
determine from the radio map that a given user can be seen by more than one access 
point either by noting that more than one access point is picking up transmissions 
from that user and can decode frames accurately. Alternatively, but probably 
not as reliably, the CCC can determine that the user can get service from 
another access point by just estimating coverage from the calculated physical 
positions of each radio and stats about nearby interference (para. 86). 

It would have been prima facie obvious to one of ordinary skill in the art at the 
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time of the invention was made to modify the dual mode data communications of 
Gorsuch and the data rate selection method of Ryan to be able to determine an 
overloaded access point as taught by Jeong. One skilled in the art would have been 
motivated to make the combination to promote load balancing (Barber, para. 86). 

Response to Arguments 

5. Applicant's arguments with respect to claims1-25 have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ANTHONY SOL whose telephone number is (571)272- 
5949. The examiner can normally be reached on M-F 7:30am - 4pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor. Wing Chan can be reached on (571 ) 272-7493. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

/Wing F. Chan/ 

Supervisory Patent Examiner, Art Unit 2619 
6/6/08 



/A. S./ 

Examiner, Art Unit 2619 
6/11/2008 



